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come perfect, and then, in his prophetic view, the
Austinian theory would stand justified and estab-
lished. Neither Bentham nor Austin sufficiently
held in mind that the province of science was rigidly
confined to the observation and orderly arrangement
of facts, or that it was anything more than a process
of reasoning from assumed premises; but this was no
particular failing in them. It was the common fault
of the time in which they wrote. How great the real
ignorance of true science then was, even with the
most highly educated, may be imagined from an ex-
pression of Macaulay, who, eulogising Bentham, says
that he found "Jurisprudence a gibberish and left it
a science "! Prof. Maine lived in the full blaze of the
scientific achievements which have lighted the way
for all seekers after the truth. He knew the rigid
pathway by following which those successes had been
won. and makes the apology for Austin which I have
mentioned, saying that he "more than once reminds
us that, though his principal writings are not more
than forty years old [at that time], he wrote before
men's ideas were leavened to the present depth by the
sciences of experiment and observation."1 But
Prof. Maine is guilty of the neglect which he seeks to
excuse. He has indeed explored the early institu-
tions of society to learn the forms of conduct which
they exhibit and the rules which actually govern the
action of men, but this is a part only of the territory
of fact which the inquirer must explore before he can
reach a true notion of the origin of law. It is only the
external field of observation. There is an internal

1 Maine's Early History of Institutions, p, 373.